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On 6 November 2002,the European Commisgon adopted what is known asthe
“nuclear package”. Thisis a griesof documents centred around maintaining ahigh
level of nuclea sdety ina ssonto be enlarged European Union (EU). Included in this
padkage where two proposds for new “EURATOM Diredives”— pieces of European
nuclear legidation.

The nuclear package

The nuclear padkage contained five sds of documents. Three of thesewere formally
adopted bythe Commisson:

A Communicaion from the Commisson to the Courcil and to the European
Parliament on“Nuclea Safety in the European Union” [COM (2002 605final]

e A Communicdion to the Commisgon «Trade in nwclea materials with Russa»
and a proposd for a Council decision instructing the Commisson to negatiate a
co-operation agreanent between the European Atomic Energy Community and
the Russan Federationin the aeaof trade in nwclea materials

A proposd for a Council Dedsion to raise the celing for Euratom loans for
nuclear install ations from 4 hilli on euros to 6 killion euros?®

The two other documents were draft proposals for new legidation that were
“approved” by the Commisgon for submisson to a group d experts from the
Member Statesfor its opinion. They were:

A draft propoesd for a Courcil Euratom Diredive « Setting aut the badc
obligations and general principlesfor the sdety of nuclea installations »

e A draft propcsd for a Courcil Euratom Diredive «The management of spent
nuclear fuel and radioadive wage»

The Group d Experts gave their opinion onthe draftsin December 2002and the two
propacsds were formally adopted by the Commissionin January 2003[COM (200332
final].

! The views expressed here ae those of the author and may naot represent those of the European

Commisson

Proposal for a Council Dedsion amending Dedsion 77271/Euratom on the implementation o
Dedsion 77/270/Euratom empowering the Commisson to issue Euratom loans for the purpose
of contributing to the financing of nuclea power stations COM (2002) 457 final



Two driving factors

In very general terms there were two main driving fadors behind the preparation and
adoption d the nuclear package. Thefirst isthe quegion d security of energy supgy,
egedally with the dgrong links between energy production and climate change. The
seondwasthe forthcoming enlargement of the European Union and the high profile
this hasgiven to nuclear sdety issues

Seaurity of energy supply

In November 200Q the European Commisgon adopted a Green Paper on searity of
suppdy or —to gveit itsfull tittle—*“Towards aEuropean strategy for the secaurity of
energy supply” [COM (2000 76%inal]®. Sincethat date it has been the sibjedt of an
intensive debate arounda number of essatial quedions which “shed light onthe
energy choicesto be made”.

The Green Paper pointed out that the future of nuclear energy isuncertain,
particularly in Europe and depends on severa factors including:

* a Dlutionto the problems of managing and stocking niclear wage,

» the eonamic viability of the new generation o power stations

» the sdety of reactorsin Eagern Europe, in particular applicant courtries
» pdiciesto combat global warming.

The Commisson also concluded that “Nuclea canna develop withou a cnsensus
that givesit alongenough period d stability, bearingin mind the e@nomic and
tedhndogica constraints of the industry. Thiswill only be the casevhen the wade
issue finds a sdisfactory solution with maximum transparency”.

Thisview is clearly shared bythe Public in Europe. The European Commisson
regularly conducts EU-wide pubdic opinion surveys during which 16 000 pople are
interviewed onavariety of topics During areaent “ Eurobarometer” survey, people
were given alist of eight possble priority topics for government adion from which
they could select three®. The majority of people identified food s&fety (52%), but this
was dosdy followed by niclear sdety (50%) and then by management and dsposal
of radioadive wade (47%). Thismay be compared with the fad that road acadents —
that reault in thousaends of deahs acossthe EU each yea —was only identified as a
priority by 19%. Safety of oil and gas transport wasidentified by 16.

In spite of these oncerns the Commission endarses the view that thereis aneed to
keep the nuclea option open. Thisisnat just becauseit is one of our most seare
energy resources— very diversified sourcesof suppy, afuel whaosehigh energy
density makesit eay to stockpile and extensive fuel cycle facilities within the
Community result in an extremely low risk of suppy interruption. But also becaiseit
isthe only major source of eledricity that doesnot produce any significant quantities
of greenhowsegases

3 Officefor Official Publicaions of the European Commisgon, ISBN 92-894-0319-5
Eurobarometer Spedal Survey EB57.0 “Public opinion survey on energy: isaues, options and
technologies’ EUR 20624. Carried out between February and April 2002



EURAT OM, nuclear safety and Enlar gement

The Euratom Treay, which definesthe framework for the European Union’s adivities
in the nuclear secor, did na explicitly egablish a Community regonrsibility for
nuclear sdety.

The Treay did require the esablishment of “uniform sdety standards” to protect
workers and the general puldic. This has eabled the preparation and implementation
of important legidationin the fields of radiation protection under Chapter 111 of the
Treay. There is also extensive legislation onthe sdeguarding of nuclea materials.

However, legidationin thefield o the sdety of nuclear fadlities ad management of
radioactive wade hasnot developed in parallel.

On the other hand, there is awell-developed “European safety perspective” as a
realt voluntary co-operation between the main nwlear actors at EU level since the
197Gs. It is built on fundamental common grinciples that form the bags of al the EU
national nuclear sdety regulations and stated in various internationally accepted
documents.

This, abeit slow, route to harmonisaion d regulations and pactices gpeared
acceptable to most players until it wasrealised that the next proposed enlargement of
the European Union — to include courtries sich as Lithuania, the Czech Repulic,
Hungary and Slovakia - could reault in a number of Soviet-desgned nuclear reectors
being located within the Community. This brough calls for thes “Candidate
Courtries’ to med Wegern sdety standards.

For the first time in its history, the European Union started the process of carying
out the overal evaluation of nuclea sdety in an independent State, in this casen all
the candidate wurtries Towards the end d 2000, a Working Party on Nuclea
Safety (WPNS) was &t up by the European Courcil’ s Atomic Quedions Group
(AQG) to undertake this assegsent for those ourntrieswith civilian nuwclear power
plants. The Working Party adopted its report in May/June 2001. 1t contained a wide
range of recommendations for sdety improvements in the andidate muntries

Thiswasgoodasfar asit went, bu it was ®onrealised that the grict requirements
beingimposal onthe andidate untries agart of the accesion regatiations culd
not, paradoxicdly, be imposed onexisting Member States Furthermore, the pubdic
needs to be reassired that the highed levels of nuclear sdety are being achieved
aaossthe Union and that after the aurrent candidate countries becane Member States
ahighlevel of sdety could continueto be enforced in thesecourtries

The main negatiations regarding niclea sdety with the muntriesthat are now
expeded to join the Union in May 2004 have now been concluded. However, the
debate on ruclear sdety in the context of enlargement raised quedions éout what are
Wedern standards for nuclear sdety. Thesequestions proved very difficult to answer
—at leag in a dear and transparent way to the non-expert.



In recognition d the importance of immediate and effedive adion, the Laeken
European Courxil in Deaember 2001 committed itself to maintaining a high level of
nuclear sdety in the Union and stressal the need to monitor the sdety of nuclear
instalationsin general. It cdled for regular reports from all Member Stateson niclear
sdety.

Asthe energy commissoner, Vice-Presdent Loyola de Palado explained to the
European Parliament, the aurrent situation is unsatisfadory because

— there are no equivalent standards and criteria for comparable stuations acoss the
EU;

— the strict requirements aurrently being imposed on the applicant courtries as part
of the acceson regatiations cannd, paradoxicdly, be imposed onMember States

— the pulic nedls to be reassired that the highest levels of nuclear sdety are being
achieved across the Union and that when the arrent applicant countries becme
Member States ahigh level of safety can continue to be enforced in these
courtries

The quedion of alegal base

Any new European legislation must have alegal basein ore of the Tredies
edabli shing the Community. In the nuclear sector, new legislation is moist commonly
basel onthe Euratom Treay.

However, in the past, many people expressed the view that the Euratom Tredy did na
give the Community and competenciesin the area of nuclea sdety. Thisissue cane
very much to the fore when the Commisson poposel that the European Atomic
Energy Community join the international Nuclear Safety Convention®. When the
Member States ayreed to this they followed the line that Euratom had nospedfic
competenciesfor nuclear sdety and redricted the Community to orly the radiation
protection parts of the Convention.

The matter waspresented to the European Court of Justice and, after long and
extensive deli berations, the Court made avery important ruling on 10Decamnber
2002. The Court concluded that it is not appropriate to draw an artificial distinction
between the protection of the health of the general public and the safety of sources
of ionising radiation. It went onto rule that, in the context of the Nuclear Safety
Convention, there is Community competencein ead o the following areas

* the establishment of alegidative and regulatory framework to gowern the sdety of
nuclear install ations;

* measrresrelatingto the assessent and erification d sdety;

e emergency preparedness,

° The Convention on Nuclea Safety. (Text avail able from the IAEA — INFCIRC/449 of 5 July
199%4)

Judgement of the Court of Justicein Case C-29/99 (Commission of the European
Communities v Council of the European Union)



» the sting d anuclear installation; and
» thedesign, constructionand operation of nuclea install ations.

Thisruling opened to path to greaer harmonisaionin the area of nuclea sdety at the
level of the European Union.

The new proposds of the Commisson, oulininganew EU approad to nuclear seety
and radioadive wade management, shoud be viewed in this context.

A Community approach to nuclear safety

The future approad to nuclear sdety at a Community level is sé out in the proposed
new Diredive “Setting ou basc obligations and general principles for the sdety of
nuclear install ations”. Thisis usually referred to asthe “Safety Diredive”.

In brief, what this Diredive would do is take the methoddogy that the Member States
themsdvesuseal to evaluate or verify the level of nuclea sdety in the andidate
courtries—amethoddogy basel mainly on retional reports and pee reviews by
nuclear regulators - and to formaliseit into European law. It could then be applied to
all Member States— both dd and rew - in an enlarged European Union.

Member States will be required to produce regular report on all agects of nuclea
sdety in their courtry and thesewill be the subjed of “peer reviews” and compil ed
into aregular report on nuclear sdety in the EU. Thisreportingwill be badked up bya
system of verification that will rely mainly on the technicd experts from national
sdety authorities The focus of this verification system will be on cheding the ways
in which national sdety authorities cary out their taks in order to assire the
Community that there is an equivalent level of nuclear sdety regulation and control
throughou the EU.

In addition, gven the difficultiesthe Mamber Stateshad in setting upand making the
sdety evaluations becauseof the asence of common standards for nuclear sdety, the
Diredive goesonto proposethat the Union se abou building upabody d European
standards. Thesewould, at lead in the first instance, be basal onthe gandards
developed at the International Atomic Energy Agency (IAEA) in Vienna

The Diredive takesover many of the Nuclea Safety Convention's basc
requirements. But a Community approac to nuclear seety cannd, ultimately, be
redricted smply to taking oer the relevant provisions of the Convention . However,
whil e the Convention doesnat contain detailed technical rules, it lays down a precise
legal framework constituting the basis for a nuclea sdety system. It provides a
starting point on which there $ould be areement since dl the Member States have
aready to implement them, supdemented by dher elements.

In practical terms, the further development of European sdety standards will be dore
in close m-operationwith experts from the Member States It will take fully into
acourt the reallts of the work of the International Atomic Energy Agency (IAEA) in
thefield of nuclear seety an areain which the Agency hasbeen working for many
yeas. It will also take into acourt the reallts of the work of the Commisson's expert
working goup on nalear sdety over the past 28 yeas and other relevant bodes The



proposdswill also need to be reviewed by aher committeesbefore being formally
adopted bythe Member Statesthemsdves In this context it isworth nding that the
Wegdern European Nuclear Regulators Association (WENRA) has drealy been
studying the possble harmonisaion d nuclea safety standards in Europe for two or
threeyeas

Demmmissioning funds

Thereis dso a small part of the “Safety Directive’ that deds with the rather sensitive
— but very important — issue of decommisgoning funds. Thiswasnat initially
forese@ when the Safety Diredive wasdrafted, but wasinserted into the padkage in
regponseto aproposd by the European Parliament.

In March 2002, the European Parliament voted with alarge majority to adopt an
amendment to a Directive on opening o the dectricity market. This anendment
cdled for decommissoning fundsto be sé up and managed in such away that
sufficient funds would be available when necesary for the safe decommissoning d
al nuclear power plants, including for the management of the wades Moreover, the
amendment sad that the funds shoudd na be used for any ather purposethan
decommisgoning.

The primary objedive of the propased new European legidlationin this aeaisto
make aure that sufficient reources aie wlleded over the operating lifetime of an
install ation to cover al end-of-life nuclear liabilities

Normally, the necesary reourceswill have to have been bult up bythe plant
operator during the active life of the nuclear install ation. However, it is not simply a
guedion d collecting money but of managingit in such away that it isavailable as
and when required over along period of time. Furthermore, becaiseof the szeof the
funds, thereis concern that they are managed in such away so asnat to disrupt the
electricity market.

In order to med the primary oljedive and aher concerns, the legislationaims &
creating decommissoning funds that are independent from the regular accourts of the
operators and spedfically eamarked for the decommissoning of their nuclear

instal ations. In ather words, the funds would be “segregated” or “ring-fenced”. Only
in exceptional cases where duly justified reasons make such a sgaration o funds
impassble, the management of the funds could continue to be undertaken by the
operator, provided that the availability of assésto cover the aosts of
decommisgoning operations is guaranteed.

The proposed legislation covers the decommissoning d all nuclear installations —
not just nuclea power plants. While the funds aereferred to as ‘decommissoning’
funds for simplicity, they must also cover all nuclear liabilities that remain at the end
of an install ations normal life. In ather words, they must cover the management of any
remaining spent fuel and radioactive wade, including dsposal.

The present proposd leaves agreat ded of the detail concerning the sze of the funds,
how they areto be mllected and how they are to be managed to the individual



Member States Thisisrea®nable given the variety of financing schemespresently in
usethroughout the Union which will take some time to harmonise ad the fad that
Member Stateswill be ultimately resporsible for making sure that decommisgoning
is completed to a high standard of sdety.

Management of spent nuclear fuel and radioactive waste

The use of nuclear energy to generate dectricity reallts in the production o spent
nuclear fuel and radioactive wage. In the European Union— asin aher regions of the
world - the most hazadous and radiologicdly toxic forms of this material are
presaitly held in temporary storage fadlities None hasyet been disposed o. In the
meantime, acaimulations of this material continue to grow. This situation must
change. It is smply not sustainable. What in the pag might have been regarded as
tedhnicd reasons for delaying decisions have now beamme excusesfor failing to make
progress

The propaosed legislation — usually referred to as the “Wade Diredive’ - sds out to
addressthis isale. Its objedive is to bring about progress towards the safe long-term
management of spent nuclear fuel and radioactive wade. While the emphags of the
Dirediveison high-level wade —including spent nuclea fuel that isto be disposed of
directly — it does over al forms of radioadive wade and all spent nuclear fuel
regardless of the management route followed (reprocessng, storage or direct
disposd).

The Diredive is very much inspired by the bint Convention onthe sdety of spent
nuclear fuel and radioactive wage management’. It includes anumber of “basic
requirements” for sefe management that will be quickly reagnsed by al who have
studied the Convention. Many o thesemeasires ae part of current policy in many
Member States

The Directive requires that each Member State establish a clealy defined programme
for radioadive wage management covering all radioadive wade under itsjurisdiction
and covering all stagesof management including dsposd. The programme must also
cover the management of al spent nuclear fuel that is not subject to reprocessng
contracts or, in the cae of reseach reactor fuel, take-back agreements. In particular,
the programme shall specify an approacd to long-term management and dsposd with
a definite timetable for ead step of the process Where there is no sde and
sustainable dternative to dsposd available, a small number dedsion pants must be
included in the programme. These include firm dates for authorisation for both
development and operation d wade disposd facilities

The Member States must report at regular intervals on their programmes and the
Commisgon, with the help of national experts, will review thesereports and puldish
its own report on the stuation regarding radioactive wade management in the Union.

Finally, the Diredive ams to encourage more — and lLetter — research on radioadive
wade management. The Commisgon's concern hereistwo-fold:

! The Joint Convention on the Safety of Spent Fuel Management and on the Safety of
Radioadive Waste Management (Text available from IAEA — INFCIRC/546 (24 December
1997)



o First, the level of reseach on radioactive wage management is presently
inadequate. From looking at the level of reseach being caried out in those
courtries that are the most advanced in management of their wade, and dten
closest to identifying disposd sites a figure was eimated for the anourt of
resarch that is required relative to the amount of nuclear eledricity that is
produced. This gpears to be a reasonable application of the “pdluter pays’
principle. The amourt is aound 500 00Ceuros/yea for every terawatt-hour of
nuclear electricity generated. Only two or three of our Member States gpend this
much onradioadive waste reseach.

* Semndy, the research that is dore could be more dfedively co-ordinated. The
Commisgon dansto introduce proposds to achieve thisin the mming months.

Summary

The objedive of the nuclea padage, in particular of the proposed new legislation, is
to try to provide better guarantees of a high level of nuclea sdety throughou an
enlarged European Union. In particular:

* It will promote the use of good pactices and the development of common
standards for all typesof nuclear install ations;

* It will require the edablishment of segregated funds that will cover al nuclear
liabilitiesthat remain at the end d life of nuclear installations, including for
the management of the gent nuclear fuel and wade;

e It will require Member States to establish clearly defined programmes for
wade management, including a firm time scée for disposal, and encourage a
higher level and Letter co-ordinated reserch acrossthe Union.

The propcsds do nd depend onfuture dedsions @ou the role of nuclea energy. In
the Commission’s view they should be alopted by the European Courcil before the
end d 2003.They should then be implemented as quickly as possble — preferably
before enlargement takes place- regardless of any changes in pdicy on the nuclea
option.



